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Dear Denis Fleming and Philip Buckingham:

| have reviewed in accordance with section 46 of the Workplace Health Safety and
Compensation Act (herein referred to as “the Act"). the submissions of all interested
parties as to whether an action by the (Plaintiff} against ||z

I (First Defendant), (Second
Defendant), | (hird Defendant), and (Fourth Defendant) is

prohibited by section 44 of the Act.

Background Information

On August 24, 2016, the Plaintiff was injured while working as an operator with || ]I
_ the First Defendant. The Plaintiff reported in the Written
Submission of the Plaintiff to WorkplaceNL, that at the time of the injury he had

transported a trailer with Bobcat (a brand of compact loader), asphalt roller, and asphalt
spreader owned by the Second Defendant.

According 1o the Statement of Claim, the First Defendant was hired to transport a trailer
and equipment to a site on the Trans-Canada Highway near il Newfoundland
and Labrador. The Counsel for the First Defendant as welt as Counsel for the Second,
Third, and Fourth Defendants submitted that the Plaintiff was retained by the Second
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Defendant to haul a trailer holding the Bobcat, asphalt roller, and asphalt spreader
which were owned by the Second Defendant. According to the Plaintiff, when the truck
carrying the equipment arrived at the jobsite, the Bobcat and asphalt roller were taken
off the trailer while the trailer was still hooked to the dump truck. The asphalt spreader
was removed after the trailer was unhooked from the dump truck. The site of the
accident was an abandoned property adjacent to a driveway which was to be paved by
the Second Defendant. The Third Defendant and the Fourth Defendant were at the
time of the accident employees of the Second Defendant

The Piaintiff submitted that the Fourth Defendant proceeded to climb onto the asphalt
spreader; however, the trailer would not tip forward in order to permit the spreader to
move off the trailer. According to the Plaintiff, the Fourth Defendant was told to wait
while the Piaintiff attempted to attach the air hose between the trailer and the dump
truck. Suddenly and without warning to the Plaintiff, the Fourth Defendant moved the
spreader to the rear of the trailer, causing the front of the trailer to tilt up, trapping the
Plaintiffs hand between the trailer and the dump truck. The Third Defendant got into the
dump truck and moved it backwards, causing injury to the Plaintiff's hand. The Fourth
Defendant then got into the dump truck and moved it forward causing further damage to
the hand. The facts of the accident provided by the Plaintiff are disputed by the
Defendants The resuit of the accident was injury to the Plaintiff's hand.

A statement of claim was issued by the Plaintiff on August 16, 2018, against
I B nd

On February 7, 2019, Denis Fleming requested on behalf of ||| GGG
SRS - I i WorkplaceNL doterming, pursLant to section 46

of the Act, whether the action brought by the Plaintiff against his clients is prohibited by
section 44 of the Act.

On August 13, 2019 Philip Buckingham also requested on behalf of ||| | N
the First Defendant, that WorkplaceNL determine, pursuant to section 46
of the Act, whether the action against | IIIIIIIIIGgGg@g2@gNEEEEEEE s rohibited
by section 44 of the Act. A copy of the Second Defendant's February 7, 2019
submission was provided to the Plaintiff. A submission in reply was provided by the
Plaintiff on April 30, 2019. A further submission was provided by the Plaintiff on July 7,
2020. Reply submissions of the Second, Third and Fourth Defendants were provided on
July 16, 2020.

In response to my request for clarification regarding the disconnection of the trailer from
the dump truck at the time of the accident, a submission was provided by the Second,
Third, and Fourth Defendants on October 1 2020 The Plaintiff provided a response on
October 5, 2020.

Legisiation and Policy

The Workplace Health Safety and Compensation Act (the Act) states
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Section 2 (1} in this Act
(o) "injury" means

(i) aninjury as a result of a chance event occasioned by a physical or natural
cause,

(i) aninjury as a resuit of a wilful and inlentional act, not being the act of the worker,
(iii} disablement,

(iv) industrial disease, or

(v) death as a result of an injury

arising out of and in the course of employment and includes a recurrence of an injury
and an aggravation of a pre-existing condition but does not include stress other than
stress that is a reaction to a traumatic event or events;

(i) "employer” means an employer to whom this Act applies and who is engaged in,
about or in connection with an industry in the province and includes:

(i} a person having in his or her service under a contract of hiring or apprenticeship,
written or oral, express or implied, a person engaged in a work in or about an
industry within the scope of this Act,

(i) the principal, contractor and subcontractor referred to in section 120,

(iit) in respect of an industry referred to in subparagraph (i) a receiver, liquidator,
executor, administrator and a person appointed by a court or a judge who has
authority to carry on an industry,

{(ivi a municipality,

(v} the Crown in right of Canada where it may in its capacity of empioyer submit to
the operation of this Act,

(vi) the Crown and a permanent board or commission of the Crown where the
province may in its capacity of employer submit itself or a board or commission to
the operation of this Act, and

(vii} in respect to the industry of fishing, whaling or sealing, the managing owner or
person operating a boat, vessel or ship employed or inlended to be employed in the
industry;

(z) "worker" means a worker to whom this Act applies and who is a person who has
entered into or works under a contract of service or apprenticeship, written or oral,
express or implied, whether by way of manual labour or otherwise, and includes;

(i} inrespect of the industry of fishing, whaling or sealing, a person who becomes a
member of the crew of a boat, vessel or ship under an agreement to prosecute a
fishing, whaling or sealing voyage in the capacity of a person receiving a share of
the voyage or is described in the Shipping Articles as a person receiving a share of
the voyage or agrees to accept in payment for his or her services a share or portion
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of the proceeds or profits of the venture, with or without other remuneration, or is
employed on a boat, vessel or ship provided by the employer,

(i) a person who is a learner, although rot under a contract of service or
apprenticeship, who becomes subject to the hazards of an industry for the purpose
of undergoing training or probationary work specified or stipulated by the employer
as a preliminary to employment,

{iii) a part-time or casual worker, and

(iv) an executive officer, manager or director of an employer.

Section 19. (1) The commission has exclusive jurisdiction to examine, hear and
determine matters and questions arising under this Act and a matter or thing in respect
of which a power, authority or distinction is conferred upon the commission, and the
commission has exclusive jurisdiction to determine

(a) whether an injury has arisen out of and in the course of an employment within the
scope of this Act;

{b) the existence and degree of impairment because of an injury;

(c) the permanence of impairment because of an injury,;

{d) the degree of diminution of earning capacity because of an injury;

(4) The decisions of the commission shall be upon the real mersits and justice of the
case and it is not bound to follow strict legal precedent.

Section 43 (1) Compensation under this Act is payable

(a) to a worker who suffers personal injury arising out of and in the course of
employment, unless the injury is attributable solely to the serious and willful
misconduct of the worker; and

{b) to the dependents of a worker who dies as a result of such an injury.

Section 44 (1) The right to compensation provided by this Act is instead of rights and
rights of action, statutory or otherwise, to which a worker or his or her dependents are
entitlied against an employer or a worker because of an injury in respect of which
compensation is payable or which arises in the course of the worker's employment.

{2) A worker, his or her personal representative, his or her dependents or the employer
of the worker has no right of action in respect of an injury against an employer or
against a worker of that employer unless the injury occurred otherwise than in the
conduct of the operations usual in or incidental to the industry carried on by the
employer.

No Compensation

Section 44.1(1) Section 44 shall not apply where the worker is injured or killed
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(a) while being transported in the course of the worker's employment by a mode of
transportation in respect of which public liability insurance is required to be carried;
or

(b) as a result of an accident involving the use of a motor vehicle by the worker or

another person, in the cotrse of the worker's employment.

(2) In subsection (1) "motor vehicle" means
(a) a motor vehicle

(i) registered under the Highway Traffic Act, or

(i) authorized under section 12 or 17 of the Highway Traffic Act to be
operated on a highway in the province without being registered under that
Act,

whether or not it is being operated on a highway; or
{b) another motor vehicle while being operated on a highway in the province and

for the purpose of this definition "highway" means a highway as defined in the Highway
Traffic Acl.

Section 46. Where an action in respect of an injury is brought against an employer or a
worker by a worker or his or her dependent, the commission has jurisdiction upon the
application of a party to the action to adjudicate and determine whether the action is
prohibiled by this Act.

Position of the First Defendant

The First Defendant, NN i <ccking 2 determination

pursuant to section 46 of the Act, that section 44.1(1) of the Act does not apply in the
case of the Plaintiff injury and action. Therefore, the First
Defendant maintains that the Plaintiff is barred from maintaining the action against it
pursuant to section 44 of the Act.

The First Defendant acknowledges agreement with the submissions of the Co-
Defendants that the worker's injury occurred while he was engaged in the course of
employment and that each of the defendants named in the action qualify as either an
employer or worker under the Act. As a result, unless there is an exception to the
statutory bar, the action by [Jlilis barred pursuant to the Act.

The position of the First Defendant is that the dump truck was not attached to the trailer
when the Plaintifi's hand became stuck between the trailer and the dump truck. Prior to
the accident, the Bobcat and asphalt roller had been removed from the trailer without
any incident. When the Fourth Defendant, |||l attempted to remove the
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asphalt spreader from the trailer it moved back over the axie and the front of the trailer
tilted upward. It was at this time that the worker's hand initially became jammed
between the dump truck and the trailer. Referencing the affidavit of the Fourth
Defendant, the Third Defendant climbed into the dump truck to move it forward to free
the worker's hand but the Third Defendant did not know how to put the truck in gear. It
is maintained by the Fourth Defendant that the dump truck did not move forward or
backward while the Third Defendant was in the truck. Then the Fourth Defendant
climbed into the dump truck and moved it forward, freeing the Plaintiff's hand.

The First Defendant submits that the injury occurred when the trailer {rapped the
worker's hand between the trailer and the stationary dump truck. The position is that the
injury was caused by the operation of the asphalt spreader by the Fourth Defendant
which caused the trailer to tip and pin the Plaintiff's hand. The position of the First
Defendant is also that the dump truck owned by

was a stationary object and not in use at the fime of the injury. The argument is that the
dump truck did not move backward causing further damage to the worker’'s hand and
was only moved to free the Plaintiff's hand. The exclusion contained in section 44.1
(1)(b) of the Act does not apply as the dump truck was not in use, and therefore at the
time the accident was not a motor vehicle under the Act,

Therefore, First Defendant's argument is that the exemption found in section 44.1(1})
(b) of the Act does not apply and the claim against it is subject to the statutory bar.
Case taw was provided in support of the view that the dump truck was not a motor
vehicle at the time of the accident. The First Defendant argues that the case law on
multipurpose vehicles shows that equipment/motor vehicles when not being used for
conveyance are not necessarily motor vehicles. The dump truck was stationary and not
in use as a motor vehicle at the time of the injury.

Position of the Second Defendant, Third Defendant, and Fourth

Defendant (herein referred to collectively as the Co-Defendants for the purposes of
this determination)

These Defendants are represented by the same counsel and joint submissions were
provided. The Co-Defendants submit that the worker's injury occurred while he was
engaged in the course of employment and that each of the defendants named in the
action qualify as either an employer or worker under the Act. As a result, unless there is
an exception to the statutory bar, the action by [Jlilis varred pursuant to the
Act.

The Co-Defendants maintain that the only possible exception to the statutory bar in this
case is found in section 44.1 of the Act. This seclion applies to accidents that occur
while workers are being transported in the course of the worker's employment by mode
of transportation in respect of which public liability insurance is required to be carried or
suffers injury as a result of an accident involving the use of a motor vehicle. It is
asserted that neither of these exceptions apply in this case
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The position of the Co-Defendants is that neither the spreader nor the trailer qualifies as
a motor vehicle for the purposes of section 44.1 of the Act and therefore the statutory
bar does apply. It is contended that both the trailer and the spreader were functioning as
industrial equipment and not as motor vehicles at the time of the accident. Neither the
trailer or the spreader is required to have mandatory insurance under the Highway
Traffic Act and therefore will be subject to the statutory bar.

The reply submissions of the Co-Defendants acknowiedge that the dump truck was a
motor vehicle for the purposes of the Highway Traffic Act, however, at the time of the
accident it was not being used as a motor vehicle but used as a multipurpose vehicle. It
is contended that the statutory bar applies because the dump truck was not being used
as a motor vehicle even if there was negligent operation of the dump truck. The position
is also that if there is a finding lo proceed with a civil action it should only be on the
narrow basis of negligent operation of the dump truck causing the Plainiiff's injuries. Any
negligence in relation to the trailer or the spreader should be barred.

Itis the position of the Co-Defendants that the purpose of section 44.1 with the
exception to the statulory bar, is to remove from the Worker's Compensation system,
claims in which there is recoverable automobile insurance. In the Co-Defendants'
submission it is contended that legislative documents and WorkplaceNL documents
confirm that the purpose of the legislative intention behind the exception contained in
section 44.1 of the Act was to allow workers ar WorkplaceNL to gain access to
mandatory automobile insurance. The Co-Defendants provided the history of the
development, purpose and intention of section 44.1{1}(b} to only apply where there is a
workplace accident covered by mandatory automobile insurance. As the spreader and
trailer were not covered under mandatory automobile insurance coverage for the
Second Defendant, d the circumstances of this case are not
meant to be captured by section 44.1(1)(b).

The Co-Defendants submit that if section 44.1(1)}(b) provides an exception to the
statutory bar in circumstances where the employer or another worker would nol be
covered by mandatory motor vehicle liability policy, employers and workers wouid be
exposed to judgments against them by workers. This would compromise the entire
worker's compensation system and cause employers to question why they are forced to
pay into the system in the first place,

The position is that the spreader and trailer were not motor vehicles at the time of the
accident. Case law on multipurpose vehicles shows that equipment/motor vehicles are
often transporting something when an accident occurs. It is maintained that this fact
does not mean that the equipment is operating as a motor vehicle.

As detailed in the reply submissions of the Co-Defendants, arguments are put forth that
both the trailer and the spreader are not motor vehicles under the Highway Traffic Act
and therefore not motor vehicles at the time of the accident. These Co-Defendants
maintain that the trailer was a piece of industrial equipment and used as such at time of
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the accident. The trailer, not being conneciled to the dump truck at the time of the injury
was operating as intended as a multipurpose vehicle and not required to carry
mandatory automobile insurance. It was used for conveyance; but, had done the job for
which it was intended and was detached from the truck that brought it. The dump truck
carried insurance and the trailer was also insured; however, the insurance on the trailer
was not mandatory.

With regard {o the spreader, the Co-Defendants paint out that it was also not reguired to
carry mandatory automobile insurance and did not carry insurance at the time of the
injury. The spreader was a piece of machinery thal was not operating as a motor vehicle
at the time of the accident.

The Co-Defendants maintain that this section of the Act must be interpreted only to
apply where there is a workplace accident covered by automobile insurance. In such a
case, it will be the automobile insurer who ultimately pays; either because the worker
elects to sue or, if the worker elects to receive benefits from WarkplaceNL, then
WorkplaceNL sues in the worker's name. Where there is a workplace accident not
covered by automobile insurance, the exception found in section 44.1(1)(b) cannot
come into play and no right of action can exist against the employer or another worker

The Co-Defendants state that whether the dump truck was the direct cause of the loss
or an indirect cause of the loss, the involvement of the dump truck cannot provide the
worker with the ability to sue (i which had no ownership
of the dump truck or (ii in relation to them acting in the course of
their duties for or in relation to the operation of the

owned spreader or trailer. The position of the Co-
Defendants is that any ci

vil claim by the Plaintiff would be limited to the recoverable
damages stemming from hoperation of the dump truck.

Position of the Plaintiff

In the Plaintiff's submission it is argued that injuries are not covered by the
statutory bar as found in section 44 of the Act which prohibits actions against
employers and their workers. The position is put forth that section 44.1 of the Act
allows exceptions to the statutory bar and therefore commenced an action

in the Supreme Court of Newfoundland and Labrador-General Division, against I
* and I I - I

Regarding section 44.1, it is put forth by the Plaintiff that this section of the Act a
as| I 2 ccident involved the use of a motor vehicle, and lhatﬂ
injuries were caused direcily by the use of the spreader, the trailer and/or the dump
truck. The Plaintiff deals with the dump truck, the trailer, and the spreader separately in
the argument that each of these are motor vehicles under the Act. The Plainiff

lies
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maintains that the definition of motor vehicle shall be drawn from the Workplace Health
Safely and Compensation Act and nol the Highway Traffic Act.

It is submitted by the Plaintiff that the dump truck was insured and plated in this
province and registered under the Highway Traffic Act and this meets the definition of
motor vehicle under the Act. It is further asserted that the Plaintiff was initially injured
when the Third Defendant released the parking brake of the dump truck causing injury
to the Plaintiff's hand. The Plaintiff was then further injured when the Fourth Defendant
got into the dump truck and moved it forward causing further injury to the Plaintiff's
hand. The argument is that both of the actions where the dump truck was moved were
acts of negligence involving the use of a moter vehicle,

With regard to the trailer, the position of the Plaintiff is that the Act provides its own
definition of motar vehicle and that it is not necessary to look ta the Highway Traffic Act
to determine the definition of motor vehicle. Itis contended that the trailer is a motor
vehicle. Then, when considering the trailer, it is also submitted by the Plaintiff that the
trailer is a motor vehicle as it is registered under the Highway Traffic Act. The Plaintiff
contends that the Act provides its own definition of motor vehicle and refers to the
Highway Traffic Act with respect to the definition of highway

The Plaintiff states that the spreader is used on the highways and should have been
insured but was not, and therefore, not being insured was a violation of section 65 of
the Highway Traffic Act. The argument is that the spreader is a motor vehicle under the
Highway Traffic Act as it was in use at the time of the accident and should have been
registered under the Highway Traffic Act.

The position of the Plaintiff is that the accident involved the asphalt spreader, trailer,
and the dump truck and these cannot be separated as these three objects were
connected. Under this premise the asphalt spreader, trailer, and dump truck wouid each
be subject to the exemption from the statutory bar. One of the intentions of section
44.1(1) is to make private insurers liable for losses covered by liability insurance. Itis
asserted that the accident which caused | ] ]I injuries involved two vehicles
covered by vehicle liability insurance, and one that ought to have been covered by
liability insurance, and thus the exception to the statutory bar applies

The Plaintiff submits that the action taken against the defendants should not be statute
barred.

Reasoning and Analysis

I iFirst Defendant), T
(Second Defendant), (Third Defendant) and (Fourth

Defendant) are the Applicants in this case. The matter for my determination is to
determine whether the action of the Plaintiff against the Defendants is barred by the
provisions of the Act. As provided by section 46 of the Act, WorkplaceNL has the
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authority upon the application of a party to the action to adjudicate and determine
whether the action is prohibited by the Act. | have reviewed and considered the written
submission of the First Defendant, the written submission of the Second, Third and
Fourth Defendants, the Submission by the Plaintiff, the Supplemental Submissicn of the
Plaintiff, the Reply Submission of the Second, Third and Fourth Defendants along with
the responses to my letter for clarification, and the pleadings in the action

Section 44(1) of the Act provides the siatutory bar to actions of the worker against an
employer for an injury which arises out of and in the course of the worker's employment.
There is an exception to this provision of the Act. Section 44.1(1) states that section
44 shall not apply where the worker is injured or killed while being transported in the
course of the worker's employment by a mode of fransportation in respect of which
public liability insurance is required to be carried. Section 44 shall also not apply where
the worker is injured as a result of an accident invalving the use of a motor vehicle by
the worker ar another person, in the course of the worker’s employment.

in making the determination | have considered a number of issues which include;

1. Was | = worker' or “empioyer” within the meaning of the Act?
From my review of the facts in this case, [l was employed as an operator with
_when the injury occurred to his hand. [N

I is 2 worker within the meaning of section 2 (1)(z) of the Act.

2. Was I - worker” or “employer” within the meaning of the Act?

From my review of the facts in this case, I w=s employed with [N
I hen he climbed into the dump truck after | 2nd was jammed
between the trailer and the truck s 2 worker within the meaning of section
2 (1){z) of the Act.

3. Was I = worker” or "employer” within the meaning of the Act?

From my review of the facts in this case, I vas the owner and employed with

I = he climbed into the dump truck after || hand

was jammed between the trailer and the truck and moved the truck forward to free the
hand. I is 2 worker within the meaning of section 2 {1)(z} of the Act.

4. wWas I 2~ ‘cmployer” within the meaning of the Act?

According to WorkplaceNL records, is a registered
employer in the province of Newfoundland and Labrador. In accordance with section 2

(D) of the Act IIIINGgNoNNE - considered an employer within the

meaning of the Act.

5. Was [} INEEEEGEGE 2~ e mployer” within the meaning of the Act?
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According to WorkplaceNL records, | NN is 2 recistered employer in
the province of Newfoundiand and Labrador. In accordance with section 2 {1)(j) of the
Act— is considered an employer within the meaning of the Act.
6. Did I injuries arise out of and in the course of his employment in
accordance with s. 43 of the Act?

The parties agree with the position that the Plaintiff was in the course of his employment
when the injury to his hand took place. Work was being completed by the Plaintiff for
I = nd the injury came about as a result of the
employment as the Plaintiff was injured in the completion of his duties. | IEGczcIN
elected to not claim compensation. Based on my review of the facts, | conclude that the
Plaintiff injury arose out of and occurred in the course of his employment in accordance
with section 43 of the Act.

7. Did I injuries result from an accident involving the “use of a motor
vehicle™?

The answer to this question is at the core of the request for determination of the
Defendants. In my review | will examine the facts and factors along with the
submissions to determine whether action against the Defendants by the Plaintiff is
subject to the statuiory bar.

Section 44(1) of the Act provides the statutory bar to actions of the worker against an
employer or another worker for an injury which arises out of and in the course of the
worker's employment. Section 44 (2) of the Act states that a worker has no right of
action against an employer or against a worker for an injury that occurs while carrying
out operations usual in or incidentai to the industry carried on by the employer. This
provision promotes a fundamental aspect of the Worker's Compensation system known
as the “Histonic Trade-Off" which is reflected in sections 44-46 of the Actand as is
outlined in Pasiechnyk v. Saskatchewan (Worker's Compensation Board (1997} 2
S.C.R. 890 and Reference Re: Workers' Compensation Act, 1983 (Nfld.) {Piercey
Estate v. General Bakeries Limited).

in this particular case, it must be determined if the exception as stated in section 44.1
of the Act applies.

Section 44.1(a) applies to accidents that occur while the worker is being transported in
the course of the worker's employment by a mode of transportation in respect of which
public liability insurance is required to be carried. The Plaintiff in this case had already
delivered the trailer and equipment to the worksite and the dump truck was parked at
the time of the accident. The Plaintiff was outside of the dump truck at the time of the
injury and was not being transported in the course of his employment. Section
44.1(1){a) does not apply in this case,
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Section 44.1(1)}(b) spells out the criteria that must now be considered in determining if
a right of action exists. It states that section 44 shall not apply where a worker is injured
as a result of an accident involving the use of a motor vehicle by the worker or another
person, in the course of the worker's employment.

Section 44.1(2)(a) provides that in subsection {1) "motor vehicle” means (i) a motor
vehicle registered under the Highway Traffic Act; (ii) authorized under section 12 or 17
of the Highway Traffic Act to be operated on a highway in the province without being
registered under that Act, whether or not it is being operated on a highway. The
meaning of highway is as defined by the Highway Traffic Act

Facts

Arguments have been put forward regarding facts, including the sequence of events
and claims of negligence as a result of actions of the parties involved. My review does
not involve determinations of negligence or fault. The application which has been made
to WorkplaceNL is for a determination of whether the exception in section 44.1 of the
Act applies to each of the defendants in question and whether injury to the worker was
as a result of an accident involving the use of a motor vehicle by the worker or another
person in the course of the worker's employment. Section 46 of the Act provides
WorkplaceNL with the jurisdiction to adjudicate and determine whether the action taken
against a party in respect to an injury is prohibited by the Act. In doing so, | must first
draw conclusions on the facts as presented by the parties to the Action.

The First Defendant, | IEEIEGEGgGgGNEEEEEEEEEE 2 c«nowledges that it was

retained to haul a trailer containing a Bobcat, asphalt roller, and an asphalt spreader to
a job site. The First Defendant aiso acknowledges that it was the owner of the dump
truck which was used for that purpose and which was subsequently involved in the
accident. According to the Plaintiff, -who was the operatar of the
dump truck, the job site was located at In its submission, the First
Defendant indicated that the dump truck and trailer were parked on an abandoned
property adjacent to the driveway that was to be paved. The trailer was not attached to

the dump truck. The Plaintiff indicated he had been instructed to disconnect the trailer
from the dump truck.

The statemeHeﬁoperator and employee of the Second
Defendant, provided February 6, 2019, indicates that the
company is in the business of residential and commercial asphalt paving. |GG
is the Fourth Defendant in the action and confirms that the Third Defendant, I

B s an employee of (NN I :'so confirmed that
I requested that IR t7=nsport the

trailer and equipment and that the trailer was disconnected from the dump truck.
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in his statement, | confirmed that the Bobcat and asphalt roller were
removed from the trailer without incident. || reported in the October 11,
2018 statement:

*...With respect to the incident, |l would unhook the truck. | will
add that the spreader can be removed from the trailer without being
hooked from the truck. For some reason tried to hook the
air hose the same time | was moving the spreader off the float. When the
spreader gets to the wheels on the float, the float will tilt and | would
continue off. As | was moving spreader the float started to lift. When this
was happening i reached his hand in to hook up the air
supply from the truck to the trailer. ] did not say he was going
towards the truck. | got on the spreader and [l was off to the
passenger side of the unit, | got on the spreader and sfarted it up and
moved it almost halfway up fioat. When | did | heard someone say ouch. |
will add that | would have been facing the back of the unit as | was driving
spreader.”

The description of the mechanism of injury provided by [ 25 that Il
N reached his hand in where the hitch was and when the float raised up or tilted, it
caught his hand between the float hitch and the tailgate of the dump truck. q
also indicated that the spreader moved and then the trailer tipped up and jammed
B 2nd. In his statement dated October 11, 2018, I st=t=d that
when I started to move the spreader, [ tried to hook up the truck

again. |GG si=tc:

"He was trying to reattach the truck and the spreader movement caused
the float to come up. When it did it caught his hand between the fruck and
the trailer. At that point the suspension bags were down and there was
only 6-8 inches between the tailgate and the hitch. When the float came
down the hitch area came up and hooked his hand. [l should never
have unhooked the pindle (Sic) when the spreader was coming off. |
reached in to hook up the truck and float and at that moment the float
maoved and caught his hand.”

Based on I statement, clarification regarding the state of connection was
requested and provided by both the Plaintiff and Mr. Fleming on behalf of the Co-
Defendants. The disconnection of the trailer from the dump truck has been clarified in
the October 1, 2020 correspandence from Denis Fleming and the October 5, 2020
correspondence from Tristan Carroll on behalif of Plaintiff. The trailer containing the
Bobcat, asphalt roller, and asphailt spreader was brought to the site adjacent to the
driveway being paved. Before disconnection, the ramps of the trailer were lowered and
the Bobcat and asphalt roller were removed from the trailer. The trailer was then
disconnected from the dump truck. Disconnection, according to the Plaintiff's statement,
means the trailer was unlocked from the pintle, electrical lines unplugged, the air lines
were unhooked, and the trailer's safety chains removed from the truck. At that point
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