3" Party Determination

November 4, 2014

Mr. Denis J. Fleming
Cox & Palmer

Suite 1000, Scotia Centre
235 Water Street

St. John's, NL. A1C 1B8

Dear Mr. Fleming:

| have reviewed, in accordance with Section 46 of the Workplace Health, Safety and
Compensation Act, RSNL 1990, Chapter W-11 (herein referred to as the “‘Act’), all submissions
with respect to your request for determination as to whether an action brought by

I Piaintiff), represented by Mr. Jamie Martin, of the law firm, Roebothan, McKay
and Marshall, against your clients, (First Defendant), —

I (Second Defendant) and (Third Defendant) is prohibited by Section
44 of the Act.

BACKGROUND INFORMATION

On April 1, 2007, I hile employed as a Linesman with
B sustained physical injuries to his arms and hands, resulting in a bilateral amputation of
both arms below the elbows. This was as a resuit of contact with electricity while installing
strand wire to utility poles in near the intersection of Routes
IR and [l to run from one side of the to the other side of the

. After attaching the strand at the ongest span crossing the water, the Plaintiff, the
Second Defendant and the Third Defendant unrolled the strand, which was on the spool
attached to the First Defendant's motor vehicle, to reach to the next pole on the other side of the
I After the strand wire was unrolled across the the Plaintiff climbed the
next poie to continue the process of attaching the strand wire. While the Plaintiff was on the
pole, he was electrocuted causing significant injury. There are three theories as to the cause of
the electrocution; (1) the strand wire may have hooked the bridge railing and when released,
jumped up and hit the power line or {2) the strand wire came too close to the power line sag and

power arced to the strand wire being installed or (3) I ay have touched one of the
live power lines.

On February 24, 2009, a Statement of Claim was made by the Workplace Health, Safety and

Compensation Commission, (represented by Mr. Martin) on behalf of B citing the
injury was caused by the negligence of the Defendants.
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On December 10, 2009, you requested, on behalf of the Defendants, that the Commission
determine, pursuant to Section 46 of the Act, whether the above-noted action brought by
i (Plaintiff}, represented by Mr. Jamie Martin, against your clients is prohibited by
Section 44 of the Act.

A copy of the Application for Determination was provided to the Plaintiff's lawyer, Mr. Jamie
Martin, who responded in a submission dated April 15, 2010. A copy of this submission was
forwarded to you and you responded in a submission dated May 25, 2010 and copied to

Mr. Martin,

Mr. Martin responded in a submission dated September 10, 2010 and copied to you. You
responded in a submission dated October 1, 2010 and copied to Mr. Martin. You forwarded an
additional submission dated July 11, 2013. On May 30, 2014, Mr. Martin confirmed he would
not be providing any further submissions.

The Plaintiff submits that the accident occurred as a result of the use of a motor vehicle and,
therefore, the actions are not statute barred pursuant to the provisions of the Workplace Health,
Safety and Compensation Act.

LEGISLATION AND POLICY

Section 2 (1) of the Act states:

“In this Act

() ‘employer’ means an employer to whom this Act applies and who is
engaged in, about or in connection with an industry in the province and
includes
{i a person having in his or her service under a coniract of hiring or

apprenticeship, written or oral, express or implied, a person
engaged in a work in or about an industry within the scope of this
Act,

(i) the principal, contractor and subcontractor referred to in section
120."

Section 2 (1) of the Act states;
“In this Act
(o) injury’ means

{i) an injury as a result of a chance event occasioned by a physical or
natural cause,
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(i} an injury as a resuit of a wilful and intentional act, not being the
act of the worker,

(iii) disablement,

(iv)  industrial disease, or

(v) death as a result of an infury

arising out of and in the course of employment and includes a recurrence
of an injury and an aggravation of a pre-existing condition but does not

include stress other than stress that is an acute reaction to a sudden and
unexpected traumatic event."

Section 2 (1) of the Act states:

“In this Act

(@)

‘worker' means a worker to whom this Act applies and who is a person
who has entered into or works under a contract of service or
apprenticeship, written or oral, express or implied, whether by way of
manual labour or otherwise, and includes

(i) in respect of the industry of fishing, whaling or sealing, a person
who becomes a member of the crew of a boat, vessel or ship
under an agreement to prosecute a fishing, whaling or sealing
voyage in the capacity of a person receiving a share of the voyage
or is described in the Shipping Articles as a person receiving a
share of the voyage or agrees to accept in payment for his or her
services a share or portion of the proceeds or profits of the
venture, with or without other remuneration, or is employed on a
boat, vessel or ship provided b y the employer,

(i) a person who is a leamer, although not under a contract of service
or apprenticeship, who becomes subject to the hazards of an
industry for the purpose of undergoing training or probationary
work specified or stipulated b y the employer as a preliminary to
employment,

(iii} a part-time or casual worker, and

(v)  an executive officer, manager or director of an employer.”

Section 19 of the Act states:

(4)

The decisions of the Commission shall be upon the real merits and justice
of the case and it is not bound to follow strict legal precedent.”
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Section 43 (1) of the Act states:

‘Compensation under this Act is payable

(a) lo a worker who suffers personal injury arising out of and in the course of

employment, unless the injury is attributable solely to the serious and
wilful misconduct of the worker "

Section 44 of the Act states:

(1) The right to compensation provided by this Act is instead of rights and
rights of action, statutory or otherwise, to which a worker or his or her
dependents are entitled against an employer or a worker because of an

injury in respect of which compensation is payable or which arises in the
course of the worker's employment.

(2) A worker, his or her personal representative, his or her dependents or the
employer of the worker has no right of action in respect of an injury
against an employer or against a worker of that employer unless the
injury occurred otherwise than in the conduct of the operations usual in or
incidental to the industry carried on by the employer.”

Section 44.1 of the Act states:
(1) Section 44 shall not apply where the worker is injured or kifled

(a) while being transported in the course of the worker's employment
by a mode of transportation in respect of which public fiability
insurance is required to be carried; or

(b) as a result of an accident involving the use of a motor vehicle by

the worker or another person, in the course of the worker's
employment.

(2)  Insubsection (1 )} ‘motor vehicle’ means
(a) a molor vehicle
() registered under the Highway Traffic Act, or
(i) authorized under section 12 or 17 of the Highway Traffic
Act to be operated on a highway in the province without

being registered under that Act,

whether or not it is being operated on a highway; or
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(b) another motor vehicle while being operated on a highway in the
province and for the purpose of this definition ‘highway’ means a
highway as defined in the Highway Traffic Act.”

Section 46 of the Act states:

“Where an action in respect of an injury is brought against an employer or a
worker by a worker or his or her dependent, the Commission has Jurisdiction

upon the application of a party to the action to adjudicate and determine whether
the action is prohibited by this Act.”

Determination, Requests and Submissions

In your December 10, 2009 Application for Determination, you requested that the Commission
determine that, pursuant to Section 46 of the Act, the action brought by the Plaintiff is prohibited
by Section 44 of the Act. The Plaintiff submits the accident occurred as a resuit of the “use ofa
motor vehicle” and as such is not statute barred, My task is to determine whether the Plaintiff’s
accident involved ‘the use of a motor vehicle”

Position of Defendants represented by Denis J. Fleming

The Defendants submit that at the time of the accident, the Plaintiff was a worker engaged in
the course of his employment and each of the Defendants named in the action qualify as either
an employer or worker under the Act, therefore, unless an exception to the statutory bar applies
the action is barred pursuant to the Act. The only exceptions to the statutory bar are found in
Section 44.1 of the Act. This applies to accidents that occur while the worker is being
transported in the course of the worker's employment by a mode of transportation in respect of
which public liability insurance is required to be carried, or where a worker suffers injury as a
result of an accident “involving the use of a motor vehicle",

In the Defendants submission, they claim that neither of these exceptions apply. They submit
that at the time of the accident, the Plaintiff was on the pole so was not being transported in the
course of his employment therefore, Section 44.1 (1) (a) does not apply. They state that the
accident involved a Line Truck which is a muiti-purpose machine that can function as a motor
vehicle or as a line installation device. Itis equipped with a reel and a jack for tightening line
being installed. They submit that, at the time of the accident, the Line Truck was functioning as
a line installation device and not as a motor vehicle.

The Defendants submit that it is not clear whether the accident occurred as a result of the
worker touching one of the live power lines attached to the second pole or the strand wire
coming close enough to live power lines to become energized. The Defendants submit that the
exception under Section 44.1 (1) (b) does not apply as the accident did not arise from “he use
of a motor vehicle”, rather, at the time of the accident, the Line Truck was being used as a line
installation device and any movement of the truck was in order to tighten/install strand wire and
not in refation to a means of transportation. You state that the line truck was not capable of
being used as a means of transportation at the time of the accident as the strand wire, which
was fixed to the truck, was also attached to two power poles on opposite sides of the bridge.
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In the submission, you state that the Line Truck was insured under the Standard Auto i
Policy approved for use in Newfoundland and LabradoM
was the “insured” under the AMPolicy. While actions, in relatioi io the

accident, would be covered b utomobile Policy on the Line Truck, actions
would not be covered by the Automobile Policy as *was not the named insured under
the Automobile Policy. He would only be covered by the Policy if he was persenally driving or
operating the truck at the time of the Accident. Neither was the case. was standing
outside of the Line Truck directing it when to stop; was solely responsible for
operating the Line Truck. Therefore, the Defendant submits cannot claim
indemnification from the insurer of the Line Truck for any liability imposed on him for the
accident. You submit that as the purpose and intention of Section 44.1 (1) (b) of the Act is to
transfer certain losses from the Commission to automobile insurers and there is no automobite
insurance coverage for| actions, this is not one of the circumstances meant to be
captured by Section 44.1 (1) (b). Therefore, the exception for accidents involving the use of
motor vehicle cannot apply with respect to the claim against [ and any claim against
based on it being vicariously liable for any action or inaction on the part of ﬁ

pursuant to Section 46 of the Act, [N I o I < - - cctermination
that Section 44.1 (1) of the Act does not apply and that the action is barred pursuant to Section
44 of the Act. In the alternative, [l and h seek a determination that Section 44.1 (1)
of the Act does not apply and the portion of the action, against i
for vicarious liability, is statute bamed.

Position of Plaintiff represented by Mr. Jamie Martin

Mr. Martin responded in the submission dated April 15, 2010, that there were essentially two
issues as follows:

or against

11. “A. The principle issue is whether the vehicle in question constitutes a motor
vehicle, thereby falling under the exception of the Act [use of vehicle]; and

B. Whether the actions of the Third Defendant, I in torms of providing
instructions to the Second Defendant, cause him to fall outside the First
Defendant's insurance policy (Application of insurance policy to the Third
Defendant).”

The Plaintiff states that the vehicle in question was being used as a motor vehicle on the day in
question and the test, in particular, under Section 44.1 (b) of the Act, is the “use of a motor
vehicle by the worker or another person, in the course of the worker's employment”.

In his initial submission, the Plaintiff concludes, based on the statements conceming the use of
the vehicle in question and application of the law, that the vehicle was clearly being used as a
motor vehicle and thereby the accident involved the use of a motor vehicle and thereby falls
within the exception as outlined in the Act. In a follow-up submission dated September 10,
2010, Mr. Martin submits, on behalf of the Plaintiff, that the strand wire which was still attached
to the spool on the defendant's motor vehicle became snagged between the pole and the
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defendant’s motor vehicle which continued to move forward causing the strand wire to make
contact with a live wire and causing the plaintiff to be electrocuted. Thus, injuries
were caused not by the line truck operating as a line installation device, but rather as a result of

the negligent operation of the Line Truck as a motor vehicle by the Second and Third
Defendants.

In addition, the Plaintiff maintains the actions of [l were essential to the use of the

vehicle in a safe manner. The Plaintiff submits that followin the line of reasoning in incerto
(supra), applying the test from Amos to the actions of ﬁ, it can be concluded that he
was essential to the use of the vehicle.

In his submission the Plaintiff concludes as foliow and asks that the Application be denied:

“(a) The within action is not statute barred as it falls within the exceptions within

the Act in particular the use of a motor vehicle as contemplated under the
Highway Traffic Act: and

(b} The Third Defendant is covered under the First Defendant's motor vehicle
policy as his actions were integral to the use of the Defendant’s motor vehicle.”

STATEMENT OF CLAIM

In the Statement of Claim dated February 24, 2009 by the Plaintiff )
and , the following is stated:

against [

6. On or about April 1, 2007 at approximately 09:45 a.m., the Plaintiff was in the
course of his employment as a linesman with the First Defendant, and together

with the Second and Third Defe ants, was installing strand to utility poles in
ﬁnear the intersection of Routes and il lo
run from one sidet)fr (hereinafter

o
the other side of After attaching the strand to the pole af the
longest span crossing the water, the Plaintiff, the Second Defendant and the
Third Defendant unrolfed the strand, which was on the spool attached to the
Defendant's motor vehicle, to reach to the next pole on the other side of the

L ‘

7. After the strand was unrolled across the * the Plaintiff climbed the
next pole to continue the process of attaching the strand. The Plaintiff attached

the strand to the next pole by a “J” Hook and while still up on the pole, he moved
to the opposite side of the pole, from where the strand was affached. The
Second Defendant, who had care and control of the Defendant's motor vehicle,
was operating the Defendant's motor vehicle in a forward direction and away
from the Plaintiff without being able to safely and properly see the location and/or
condition of the strand, and/or the location and/or condition of the Plaintiff. The
Third Defendant, was acting as a flagperson/spotter and was required to monitor
the strand and provide direction on the operation of the Defendant’s motor
vehicle to the Second Defendant. While the Plaintiff was on the pole, the strand
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which was still attached to the spool on the Defendant’s motor vehicle became
snagged between the pole and the Defendant’s motor vehicle. The Third
Defendant, who also had care and control of operation of the Defendant's motor
vehicle as a result of the obstructed view of the Second Defendant, did not
properly or prudently signal to the Plaintiff or the Second Defendant. The
Second Defendant, who was operating the Defendant’s motor vehicle,
negligently continued to move the Defendant's motor vehicle forward, without
properly and prudently ensuring that it was safe to do So, thereby causing the

strand to make contact with live wire, and causing the Plaintiff to be electrocuted
(hereinafter the “Accident)

Reasoning and Analysis

| have reviewed the following statements submitted regarding the incident:

Witness Statement from dated Aprif 1, 2007
T B -d myself was ioing to run strand from one side of the bridge to

the other side on I attached the strand to the pole on the
opposite side of the bridge when he came down from the pole. I got in the truck
and drove the truck across the bridge while I & IR was putting the strand
on the back of the truck. When we got to the other side, we stopped the truck and
Il c/imbed the pole and done the prep work, me & [Jllhelped on the ground
attaching two down guys. When that was done, M puiled up the strand and
put it behind a j-hook [a procedure we use in pulling up strand]. When everything
was OK, I got in the truck and slowly moved forward walching - in my mirror
and stopping the truck when Bl waved his arms. | got out thinking everything
was OK until | seen Il /imp up in the pole. | got back in the truck and backed
up the truck thinking I might have been pinched by the strand.....”

Witness Statement from _ dated April 1, 2007
I B -7 myseif were working on m We
were installing strand to the poles for the purpose or lashing hiber optic cable onto

it at a later date. We attached the strand at one end of one of the poles at the
longest span crossing the waler. We then began driving off the strand o reach to
next pole crossing the bridge. IR drove; | made sure the strand was feeding
off the reel correctly and Il Iaid the strand along the sidewalk crossing the
bridge. When we had enough strand, we began the prep work attaching it to the
second pole. [l climbed the pole and attached the fitting to the pole to be
used for attaching. IIIER & ! attached two down guys to the pale before pulling
up the strand. When this was done, we got the end of strand up ol who fed
it through a j-hook to help it slide through when tensioning. IR went to the
truck and attached the end in the Jack. 1 was on the bridge as I was using

Workplace Health, Safety and Compensation Commission Page 8 of 18




- Mr. Denis Fliilll

November 4, 2014

the truck to pull up the slack. | watched the strand coming off the sidewalk and
feeding over the guardrail. When I turned to B 0 wait for him to stop the

truck, | heard a loud buzzing sound. | looked up at IR and he was lifeless
hanging in the pole...... "

Accident investigation Report from _&Lrvim_r,__

dated April 1, 2007

“Conclusion:

Theory only: Unable to interview injured worker.

1. Strand may have hooked bridge railing. When released, jumped up and hit
power line?

2. Pulled strand too close to power line sag. Power arced to strand being
installed?”

Witness Statement of — dated November 2, 2007

x5,

On Aﬁn}' 1 I 2007 | was working with | [N and in area

. We were putting up strand for in the area of
I 77 strand was 3/8 thickness and Span was 139 metres and it
was going to be a slack span. | decided to be the climber when we started the Jjob
until was done so that there were two men on the ground. Once

was done, Il and | would have been doing the poles. Work
Signs were put out before we started. | climbed the first pole and our strand was
being installed a foot above Aliant's strand and cable. |drilled through a hole in
the pole and double dead end it. | hung the 10 millimetre 3/8 strand on one side
of the pole and hung a 6 millimetre which is Y4 inch strand on the other side for
future use. | came down from the pole. The 10 millimetre strand was attached to
a spool on the line truck. | then drove the line truck across and
with the 10 millimetre rolling from the spool and I and following along
on foot placing the strand along the ground until we reached the next pole. |
climbed that pole and did the same process of drilling hole and double dead end
it. Idrove in a J hook by the fitting and then brought up the 10 millimetre strand
by the hand line and lodged it in over the hook. The 10 millimetre js still attached
to the spool on the line truck. The line truck had moved ahead approximately 75
metres at this point. The 10 millimetre strand was snagged down back to the
truck. | moved to the opposite side of the J hook and strand as a safely measure
to get out of the way. | remember nothing else from this pointon.....”

While it is inconclusive as to whether the strand may have became snagged and when
released, jumped up and hit the power line or whether the pulled strand was too close to the

power line sag and the power arced to the strand being installed or whether touched
one of the live wires, the facts confirm that an incident did occur resuiting in injuries to
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