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INTERNAL REVIEW DECISION

July 22, 2014

Mr. Jorge P. Segovia
Cox and Palmer

Suite 1000, Scotia Center
235 Water Street

St. John's, NL. A1B 188

Dear Mr. Segovia:

| have reviewed, in accordance with Section 46 of the Workplace Health, Safety and
Compensation (WHSCC) Act (here in referred to as the “Act®), all submissions ﬂ iiiect to

your request for a determination as to whether an action brought by
(Plaintiff) represented by Mr. John Sinnott of the law firm Lewis, Sinnott, Shartall, Hurle
against your clients, F (1* Defendant) and [Jjifland *
ﬁ (2™ Defendants) ts prohibited by Section 44 of the Act,

This review stems from a Statement of i ith the court i

The
on two occasions by the plaintiffs representative; the first
being September 28, 2006 with the second being January 21 2011.

BACKGROUND INFORMATION

On April 5, 1895 (the worker) while employed as a Mechanic with I
(the employer) sustained physical injuries when a tractor-trailer slid off

blocks pinning him undermeath same. ﬂ sustained injuries to his abdominal area.
The submitted claim was accepted by the Commission and the worker received ongoing

benefits. He continues to receive long-term benefits from the Commission.

Through a Statement of Claim, the plaintiff indicates, that as a result of negligence by the first
and one or both of the second defendants, he sustained serious and permanent personal

injuries and is seeking special damages, general damages, and interest pursuant to the
Judgment Interest Act RSN 1990.
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The plaintiff claimed compensation from the WHSCC due to the seriousness of his iniuri nd
the fact he had no immediats income.

n oeptember 21, 1998 the
defendants requested a determination by the Commission whether the action, commenced by

the plaintiff, was statute barred.

On February 26, 1999, Intemnal Review Speciatist, Mr. Keith Hutchings determined the action
was not statute barred by the Act. The defendants applied for judicial review. On

Dacember 11, 2011 the court quashed the February 26, 1999 determination by the
Commission. The plaintiff requested review through the Court of Appeal. On July 17, 2003 the
appeal was dismissed,

On June 15, 2005 the defendant again sought a determination by the Commission as to
whaether the action commenced by the plaintiff was statute barred. On September 28, 2006 the
plaintiff provided an amended Statement of Claim. On May 22, 2009 Ms. Kathy Lewis-Field,
Intemal Review Specialist, determined the action brought by the plaintiff was statute barred.
The plaintiff requested a review of the decision through the court.

On August 9, 2010 the court quashed the May 22, 2009 decision of the Commission and
referred the issue back to the WHSCC. It was found the decision of the Internal Review

Specialist lacked proper analysis and understanding of the legislation under which the
Commission must operate.

On November 30, 2010, | commenced the process of seeking submissions from all parties in
order to complete a determination under Section 48 of the Legislation. On January 24, 2011, |
received your first submission on behalf of the defendants.

The Plaintiff proceeded to the court questioning the Commission's authority to complete a
Section 46 determination. In April 2012 the court ruled the Commission does have the authority
to make such determinations under the provisions of the Act.

Subsequently, | requested response from the plaintiff regarding your application. On

May 30, 2012 the plaintiff proceeded to the Court of Appeal regarding the April 2012
detemmination of the lower court, In February 2013 the Court of Appeal denied the plaintiff's
appeal and held that the WHSCC had jurisdiction under all provisions of the Act with regard to
determinations under Section 46.

As requested by the plaintiff, an oral hearing was conducted on May 1 and 2, 2013,
Subsequent to the hearing, on May 31, 2013 the defendant supplied a further brief with
additional documents for consideration in support of their position. On June 14, 2013 the
plaintiff supplied their rebuttal. Finally, on July 2, 2013 the defendant provided their last brief in
support of their position.
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STATEMENT OF CLAIM

The plaintiff indicates the first defendant is a body corporate duly incorporated under the laws of
the Province of Newfoundland and Labrador and was the owner of a 1985 Tractor-Trailer
(international) bearing Newfoundland license plate number (the truck). The
defendant’s truck is a motor vehicle duly registered under the H

hway Traffic
Newfoundiand aii irrador. The second defendants reside at

in the province of Newfoundiand.

The plaintiff indicates on or about July 4, 1995 the defendant's truck was involved in an accident
at h whereby the truck's driveshaft and air tanks were damaged. It is indicated the
second defendants manually disconnected the truck’s air brakes, including the parking or

emergency brakes, On the following day the defendants brou the air brakes
still disengaged, from N to their yard Wﬁi&. was
compleled by means of a flatbed trailer and truck owned by the first defendant and operated by

an employee of the first defendant. On the moming of July 5, 1995 the defendant's moved the

a chain whereby the back of the defendant's truck involving both sets of rear double wheels was
raised and the defendant's truck was backed off the flatbed on the front wheels of the said truck.

The plaintiff notes the front-end loader is a motor vehicle owned by the first defendant and is
registered under the Highway Traffic Act of Newfoundland and Labrador, with a registered plate
and licensed to be operated on the roads of the province. The plaintiff indicates the front-end
loader was used to move the defendant'’s defendant’s garage. It is noted the
front-end loader was operated by#(second defendant) with another
employee sitting in the cab of the and steering same. It is noted the second defendant
brought the front-end loader up against
front wheels into the garage. When the front end loader and truck were in the garage with the

rear wheels of the truck with the truck then being lowered onto same. The chain was then taken
off the bucket of the front-end loader and remained hooked to the truck.

It is claimed the defendants brought the front-end loader to the front of the truck and another
chain was used to hoist the front of the truck by means of the front-end loader. Once the front
of the truck was hoisted and blocks ware put underneath the front wheels of the truck the front
wheels were then lowered onto the blocks. This left the truck elevated on four blocks, It is noted
the defendant's truck was on blocks with the brakes manually disengaged including the parking
brake. Itis also noted the defendants left the truck's parking brake button in the on position
falsely showing the parking brakes were engaged. It is indicated the defendants had negligently
tampered with the brakes and negligently placed the vehicle raised on blocks without brakes
being engaged.

The plaintiff states that on the moming of July 5, 1995 he was asked by his employer and
supeivisors (the defendants) to enter the garage to effect repairs to the defendant's truck. Itis
noted the plaintiff checked to ensure the truck's parking brakes were on, itis indicated the
parking brake button was in the on position which indicated to the plaintiff the parking brakes
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were on when in fact they were not and that he was not informed of same. The plaintiff notes
that approximately 8:30 AM on July 5, 1985 having checked that the parking brakes were on
proceeded to get undemneath the truck to begin the process of replacing a rear end pinion seal
on the truck. The plaintiff notes application of air from an air gun in order to remove a nut to
replace the seal on the front differential of the rear double axel. Whan power was applied by
means of the air gun to the nut, the truck rolled ahead and off the blocks and as such the
plaintiff sustained crush injuries to his lower abdominal area.

The plaintiff claims being brought to haspital by the second defendant, B iing
which time he was advised the defendant had forgotten to inform that the brakes had been
disconnected. The plaintiff claims the first and second defendants failed to inform him the
brakes had been disconnected and further failed to ensure the park brakes of the truck were
engaged. As such the plaintiff indicates he sustained physical injuries,

The plaintiff outlines particulars of negligence of the first and second defendants and states that
as a result of the negligence of the defendants he sustained serious and permanent personal
injuries and claims special damages, general damages, interest pursuant to the Judgment
Interest Act, R.S.N. 1890, ¢. J-2, costs, and any further relief as seen just by the court,

You present the defendant's version of the facts surrounding the injury. The defendants
indicate on July 4, 1995 the truck was damaged while in the * area of the

TransCanada Highway. The defendants indicate the driveshaft broke and punctured the truck's
air tank causing a loss of air pressure. As a result the truck’s air brakes could no longer

function. The loss of air pressure also caused the maxi brakes to automatically engage
preventing the truck's wheels from tuming. The second defendant, ﬂ

subsequently disengaged the truck’s maxi brakes and the truck was pushed off the road,

On July 5, 1895, a worker transported the truck on the fiatbed trailer, to I
yard. A worker then pushed the truck, with the front-end loader, into the garage while another

worker was in the truck steering it. Subsequently, using the front-end loader and a chain, the
second defendant, ﬂ lifted the rear of the truck and lowered it on blocks that had
been placed under the rear wheels by one or more workers. The truck's maxi brakes remained
disengaged. The plaintiff then positioned himsalf undemeath the truck to effect repairs to same.
While conducting certain repairs, the truck rolled off the blocks, striking the plaintiff and causing
physical injury.

LEGISLATION AND POLICY
Section 2 (1) of the Act states:
“In this Act

1)} ‘employer’ means an employer to whom this Act applies and who is
engaged in, about or in conneclion with an industry in the province and
includes
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@ person having in his or her service under a contract of hiring or
apprenticeship, written or oral, express or implied, a person

engaged in a work in or about an industry within the scope of this
Acl,

the principal, contractor and subcontractor referred to in section
120,

in respect of an indystry referred fo in Subparagraph (i) a receiver,
liquidator, executor, administrator and a person appointed by a
court or a judge who has authorily to carry on an industry,

a municipaifty,

the Crown in right of Canada where it may in its capacily of
employer submit to the operation of this Act,

the Crown and a permanent board or commission of the Crown
where the province may in its capacity of employer submit itseif or
a board or commission to the operation of this Act, and

in raspect to the industry of fishing, whaling or sealing, the
managing owner or person operating a boat, vessel or ship
employed or intended to be employed in the industry.”

Section 2 (1) of the Act states:

“Iin this Act

{c) injury’ means

()

(i)

(if)
(v)
(v)

an injury as a result of a chance event occasioned by a physical or
natural cause,

an injury as a result of a wilful and intentional act, not being the
act of the worker,

disablement,
industris! disease, or

death as a resulf of an injury

arising out of and in the course of employment and includes a recurrance
of an injury and an aggravation of a pre-existing condition but does not
include stress other than stress that is an acute reaction to a sudden and
unexpected traumatic event.”
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Section 2 (1) of the Act states:
“In this Act

(z) ‘worker' means a worker to whom this Act applies and who is a person
who has entered into or works under a contract of service or
apprenticeship, written or oral, express or implied, whether by way of
manual labour or otherwise, and includes

(i) in respect of the industry of fishing, whaling or sealing, a person
who becomes a member of the crew of a boat, vessel or ship
under an agreement to prosecute a fishing, whaling or sealing
voyage in the capacity of a person receiving a share of the voyage
or is described in the Shipping Articles as a person receiving a
share of the voyage or agrees to accept in payment for his or her
services a share or portion of the proceeds or profits of the
venture, with or without other remuneration, or is employed on a
boat, vessel or ship provided by the employer,

(i) a person who is a learner, although not under a contract of service
or apprenticeship, who becomes subject to the hazards of an
industry for the purpose of undergoing training or probationary
work specified or stipulated by the employer as a preliminary to
employment,

(iii) a part-time or casual worker, and
(v}  an executive officer, manager or director of an employer.*
Section 43 (1) of the Act states:
“‘Compensation under this Act is payable

(a) to a worker who suffers personal injury arising out of and in the course of
employment, unless the injury is atiributable solely ta the serious and
wilful misconduct of the worker.”

Section 44 of the Act states:

(1) The right to compensation provided by this Act is instead of rights and
rights of action, statutory or otherwise, to which a worker or his or her
dependents are entitled agsinst an employer or a worker bacause of an
injury in respect of which compensation is payabie or which arises in the
course of the worker's employment.
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(2) A worker, his or her personal representative, his or her dependents or the
employer of the worker has no right of action in respect of an injury
against an employer or against a worker of that employer unless the
Injury occurred otherwise than in the conduct of the operations ususl in or
incidental to the industry carried on by the employer.”

Section 44.1 of the Act states:
(1}  Section 44 shall not apply where the worker is injured or killed
{a) while being transported in the course of the worker's employment
by a mode of transportation in respect of which public liability
insurancs Is required to be camied: or
() as a result of an accident involving the use of a motor vehicle by
the worker or another persan, in the course of the worker's
employment.
(2)  In subsection (1) ‘motor vehicle' means
(3a) a motor vehicle
()] registered under the Highway Traffic Act, or
] authorized under section 12 or 17 of the Highway Traffic
Act to be operated on a highway in the province without
being registered under that Act,
whether or not it is being operated on a highway; or
(b) another motor vehicle while being operatsd on a highway in the
province and for the purpose of this definiti ‘highway’ means a
highway as defined in the Highway Traffic Act.”

Section 46 of the Act states:

“Where an action in respect of an Injury is brought against an employer or a
worker by a worker or his or her dependent, the Commission has Jurisdiction
upon the application of a party to the action to adjudicate and determine whether
the action is prohibited by this Act.”

Policy EN-19, ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT, of the Cliant
Services Policy Manual states:

‘POLICY STATEMENT
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Entitlement to compensation is based on two fundarmental statutory

requirements:

1. the worker meets the definition of ‘worker’ under Subsection 2 (z) of the
Act; and

2 the injury as defined under subseclion 2 (0) is one arising out of and in

the course of employment.

This policy focuses on the established principles that have evolved to define
‘arising out of and in the course of employment' within the compensation system.
It also provides established guidelines on the extent and/or limitations of
coverage in varying circumstances.

GENERAL

Arising out of and In the course of employment
Section 43 of the Act stales:

(1) Compensation under this Act is payable

(8)  lo a worker who suffers personal injury erising out of and in the
course of employment, unlass the injury is atributable solely to the
serious and wilful misconduct of the worker; and,

(b) to the dependents of a worker who dies as a result of such an
injury.

The term ‘arising out of and in the course of employment’ means the injury is
caused by some hazard which resuits from the nature, conditions or obligations
of the employment and the injury happens at a time and place, and in
circumstances consistent with and reasonably essential to the employment,
Arising out of refers ta what caused the injury; in the course of refers to the time
and place of the injury and its connection to the employment,”

Position of Defendants

The defendants take the position that the truck which the plaintiff was repairing was not in *use"
at or around the time of the accident, The truck was disabled and unable to fulfill its purpose.
The defendants indicate Section 44.1 (1) (b) can only be applied if the accident involved the
“use” of a motor vehicle. The defendants indicate applying its ordinary meaning, the word “use"

does not include repairs, maintenance, etc. Consequently, this was not an accident involving
the “use of a motor vehicle”
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As for any other motor vehicles such as the front-end loader that helped to place the truck in the
garage, any connection between that vehicle and the accident is far too remote to trigger
Section 44.1 (1) (b). The fact that such a vehicle may have been in use at some point prior to
the accident is merely incidental and fortuitous. Consequently, this was not an accident
involving the “use” of a motor vehicle.

The defendants also contend that Section 44.1(1) (b) includes, by intent, a requirement of
automobile liability insurance. They conclude this is the premise behind the exemption to the

The defendant's position is that the action taken by the plaintiff is statute barred,

Plaintiff's position

The plaintiff takes the position that the injuries sustained were as a direct result of the “use” of
two motor vehicles. They state that the defendant’s truck was not the only motor vehicle in use
at the time of injury but rather the front-end loader was also involved. It is the position of the
plaintiff that the use of the front-end loader is not remote enough to exclude its use in the

accident. They also take the position that maintenance and repairs to motor vehicles constitute
"use”,

The plaintiff indicates that Section 44.1 (1) [b] does not include a requirement of automobile
liability insurance. They disagree with the defendant's position on the triggering of this section
of legislation. The plaintiff notes that the language of the statute is clear and not ambiguous and
therefore there is no requirement to avail of extrinsic aids to determine the meaning of the
section in question.

It is the plaintiff's position that as the accident did involve the use of a motor vehicle, Section
44.1 (1) (b) does apply and therefora the action is not statute barred.

REASONING AND CONCLUSION

| have reviewed and considered al| submissions from the parties with respect to this case. My

task is to determine, in accordance with 46 of the Act, whether t n brought by
N - ainst [ Bl is barred by the
Workplace Health, and Compensation Act. | have revie @ arguments put forth by

both parties, briefs submitted, court cases, and other documentation. | have also considered
the proceedings from the oral hearing of May 1 and 2, 2013.

Section 43 of the Act provides that compensation is payable to a worker whose injuries arise out
of and in the course of employment. Hence, there are two basic statutory requirements which
must be met. An individual must meet the definition of *worker” according to section 2 (1) (2)
and consideration must be given to the definition of “injury” as outlined under section 2 (1) (o).
When this criterion is met, compensation entittement is provided.
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Excerpts from the Highway Traffic Act {distinguishes between ownership, maintenance,
operation or use of a motor vehicle and provides information regarding the requirements
of registration and insurance of motor vehicl , etc)

Excerpt from Section 21 of the Judgment Recovery (NFLD) Limited Act {demonstrates
distinction between ownership, maintenance, operation, or use of a motor vehicle)

Standard Automobile Policy provides information with respect to third-party liability, accident
benefits, loss of or damage to insured automobiles, general provisions, definitions and
exclusions.

Clarke Estate vs. Marine Support Services Ltd.

This is a case where a worker was killed on a barge while he was performing welding when he
was struck by a container being loaded by a boom truck. An action was commenced against
the employer. The employer argued the action was statute barred. The Internal Review
specialist determined the action was statute barred and in the decision incorrectly cited a
reference to “use and operation® of a motor vehicle. The court quashed the decision and
referred the matter back to the Commission for a new determination given the insertion of the
word “operation”. (This case does not offer any assistance as it deals with the issue of a
multipurpose vehicle and the decision was qua hed as a result of insertion of the word
“operation” whichl not ninthe exception to the statutory bar)

Elias vs. Insurance Corporation of British Columbia

This is an insurance law case whereby the plaintiff was camying out repair on a vehicle during
non-business hours at his employer's premises. The vehicle was registered in the name of the
plaintiff's wife. The worker was being carried out with her consent. A spark from a welder used
by the plaintiff set the vehicle a fire. The fire spread throughout the building causing extensive
damage. The work the plaintiff was completing on the vehicle was to repair and prevant rust by
filling screw holes left in the doors after removing chrome stripping. The employer's insurer,
having paid the cost to repair the premises, tumed to the plaintiff in a separate action. The
plaintiff looked to the Insurance Corporation to defend and to indemnify him for damages that
may be found against him in the action. It was found coverage was for loss or damage which
arose out of the ownership, use or operation of a vehicle. It was found there was an unbroken
chain of causation and the work being done went to the "use” of the vehicle. it was found
prevention of deterioration is an integral part of use. (This case discusses | sues to assist in
the determination of “use” of a motor vehicle)

Monroe Estate vs.Johnston
This is an insurance law case where a claim was made for damage to a home caused by a fire

that resulted from grinding wom spots on the exhaust assembly of a car in the garage of a
home. It was in close proximity to a container of volatile solvent. It was atleged that the fire and
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damage were caused by negligence in ownership, use or operation of a motor vehicle. It had
been counter argued that the actions amounted to “maintenance” of the vehicle and not “use or
operation”. It was also argued there was a break in the chain of causation. The court held the
action was allowed and damages were awarded in that the work being completed was not
‘maintenance standing by itself' but fell within the “use” of the vehicle. (This case discusses
issues to assist in the determination of “use” of a motor vehicle}

Strickland vs. Miller

This is an insurance law case whereby the defendant was driving the vehicle of her sister when
one of the tires came off and collided with the vehicle operated by the plaintiff, This caused
personal injuries to the plaintiff. It was alleged that the tire had come off as it had been
improperly installed. The plaintiff commenced an action, The court held the claim fell within the
exclusion contained in the homeowner's policy. It was noted the phrase “use or operation of a
vehicle" referred to ordinary activities to which automobiles are put. It noted repair work was
necessary to the operation of a motor vehicle and the act of replacing the tire was therefore a
use of the vehicle. (This case discusses is ues to assist in the determination of “use” of a
motor vehicle)

Stevenson vs. Rellance Petroleum Ltd

This is an insurance law case whereby a company engaged in the distribution of petroleum
praducts employed in that business tank trucks with gasoline and other products were delivered
to service stations. While gasoline was being delivered from one of the tank trucks it escaped
as a result of the negligence of the driver of the truck and caught fira which caused extensive
damage to the service station and to the property of others on the premises. The company paid
the claims of the persons damaged and sought indemnity under two policies of insurance. The
company was entitled to recover under one policy but not the other. The first policy, an
automoabile liability poficy, expressly insured against liability “arising from the ownership, use or
operation” of the vehicle. It was found the loss clearty arose from the “use” of the tank truck
within the meaning of the insuring clause. The second policy was a general liability policy and
specifically excluded “any claim arising or axisting by reason of any molor vehicle”. (This case
discusses issues to assist in the determination of “use"” of a motor vehicle)

Gramak Ltd. Et al. vs. State Farm Mutual Automobile Insurance Co.

This is an insurance law case whereby an individual was completing work on a vehicle. He was
drilling a hole through the trunk whereby a wire could lead to a travel trailer which would then be
hauled by the vehicle to take a vacation, During the pracess of drilling, the gasoline tank was
punctured and a fire followed which caused damage to the plaintiffs. The plaintiffs brought an
action to recover said damages. The court held that the drilling of the hole was a use of the
motor vehicle in that repairing is aiso considered uss. The decision was appealed and through
the Court of Appeal it was agreed that damages arose from the use of the motor vehicle. (This
case provides guidance in determining the “use” of a motor vehicle)
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forkiift before unhitching it. Under the insurance policy, the insurer was obliged to indemnify the
insured against the liability imposed by law for loss or damage arising out of the ownership, use
or operation of the automobile and resulting from bodily injury. It was found that unhitching the
towed equipment from the delivery truck was an integral and necessary part of accomplishing
the truck’s purpose, which was making a delivery. (This case discusses issues to assist in
determining the use of a motor vehicle)

Superior Equipment Haulers (1966) Limited vs. Zilrich Insurance Company (1988) Ltd.

This is an insurance law case whereby the insured tractor was towing a non-owned trailer. The
trailers brakes failed and it had to be left on the highway. The driver left it parked on the
highway with one ta four feet extending onto the traveled portion. As a result, the trailer was
struck by another vehicle. The court found that the loss was covered as it did not arise from the
ownership, use or operation of the insured tractor. The plaintiffs appealed. The appeal was
allowed. The damage was seen to have been caused first and foremost by the use of the
tractor in positioning the trailer. It was seen ta be the negligent use or operation of the insured

tractor which caused the damage. (This case discusses issues to assist in determining the
use of a motor vehicle)

QOesh vs. Ratz

This is an insurance law case whereby a tractor and trailer were separately insured. At issue
was the liabiiity of the two insurers for a collision with the parked trailer. The driver parked the
empty trailer behind a loaded trailer and unhitched it and proceeded to park the tractor in front of
the loaded trailer so that it could be attached to his tractor. In the process of unhitching the
empty trailer, the lights on the trailer were extinguished. The driver retrieved the waming
devices from the tractor with the intention of placing them behind the empty trailer. Before he
could do s0, the plaintiff collided with the empty trailer, The court held the action was allowed
against both insurers. It noted there were two acts of negligence. First, the tractor was used to
park the trailer and disconnected without adequate protection. Secondly the trailer was used,
again without being seen that its use could be maintained without danger to the public. {This
case discusses issues to a Ist in detarmining the use of a motor vehicle)

Furlong vs. O'Donnell’s Trucking Ltd.

This is a Workers Compensation case whereby the defendants sought to have the court declare
the plaintiff’s action was statute barred by virtue of the New Brunswick Worker's Compensation
Act. In this case, a worker was not suing his employer but was suing the cwner of the transport
truck that he was offloading as a forklift operator. The worker was injured when the forklift fell
off the end of the tractor trailer. The tractor trailer moved away from the ramp which the forklift
operator was driving over. The plaintiff's action was not statute barred as it was seen the
accident fell under the exception involving use of the motor vehicle. The court held that
offloading was a well-known activity to which tractor-trailers were ordinarily put and
consequentfy confirmed the action was not statute barred. (This case discu es the use of a
motor vehicle)
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