Deductions from
amounts received
If the lawsuit is settled or judgment has been
recovered at trial, the proceeds are paid directly
to WorkplaceNL. Under the Act, WorkplaceNL is
required to deduct certain amounts from those
proceeds prior to paying any excess to you. The
amount deducted by WorkplaceNL will include:
>
>
>
>

any compensation paid by WorkplaceNL
on your claim;
the value of any future compensation that
may be paid on your claim;
an administration fee; and
any payments made for the costs
of the lawsuit.

Administration fee
The administration fee is 12.5 per cent of
WorkplaceNL’s claims costs plus an additional
10 per cent on the amount remaining after
any expenses associated with the legal action
are paid.

The excess
The excess that remains after the various
deductions are made from the settlement
or court award will be paid to you. If your
compensation benefits are ongoing you will
continue to receive them as well as any medical
or rehabilitation assistance. WorkplaceNL will
retain sufficient money from the settlement to
pay these future costs. Similarly if your benefits
have stopped, but you have a recurrence later,
you may apply to re-open your claim. However,
you will not be entitled to further benefits until
the excess from your settlement is exhausted.

Third Party
Actions
Your right to sue

This pamphlet provides general information only.
It does not supercede the Workplace Health, Safety
& Compensation Act or its policies and regulations.
For more information, please contact WorkplaceNL’s
Legal Division at 709.778.1357.

Legal costs
The legal costs which WorkplaceNL deducts
from the amount received consist of the
normal costs associated with suing, including
the cost of issuing the statement of claim and
other legal documents, the cost of serving
those documents on the various parties to
the action, the cost of special medical reports,
witness fees and legal fees in some cases.
Most, but not all, of these costs will be
recovered from the other party to the action
as part of the settlement or court award.
Where the action brought by WorkplaceNL
is unsuccessful, you are not liable for any of
these costs.

Contact Information:
St. John’s
t 709.778.1000
t 1.800.563.9000
Grand Falls-Windsor
t 709.489.1600
t 1.800.563.3448
Corner Brook
t 709.637.2700
t 1.800.563.2772
workplacenl.ca

Health

Safety

Compensation

The Workplace Health, Safety and Compensation
Act (the Act) provides for the payment of
compensation benefits. In exchange for the
right to compensation, you generally cannot
sue any employer or worker whose acts may
have caused or contributed to injury or death,
although there are exceptions. An action can
be taken by an injured worker or dependent
of a fatally injured worker in either of the
following situations: if the person responsible
for the injury or death is neither an employer
nor a worker under the Workplace Health,
Safety and Compensation Act; or, if the injury
or death is a result of an accident involving
the use of a motor vehicle, even though the
person responsible may be an employer or
worker under the Act.
If there is a right of action against a person in
either of the situations described above, the
person being sued is referred to as a “third
party” and the action is known as a third party
claim. This pamphlet describes what decisions
you, the injured worker or dependent of
a fatally injured worker, must make where
a “third party” is involved.

you as the worker or dependent, must make
a choice. You can sue the third party yourself
in which case you give up your right to workers’
compensation benefits. Or you can claim
compensation and let WorkplaceNL pursue an
action against the third party. This choice must
be made within three (3) months of the injury
or death. In the event of death, this time period
to elect may be shorter than your time period
to claim compensation. If you do not complete
an election form within three (3) months,
WorkplaceNL may treat the Worker’s Report
of Injury (Form 6) as an election to claim
compensation.

If you choose to sue
If you decide to sue the third party, no
compensation benefits will ever be paid
to you by WorkplaceNL. You may negotiate
your own settlement or you may hire
a lawyer and instruct the lawyer yourself
on how the case is to be conducted.
Any money ultimately received from the
action will belong to you, and your lawyer’s
legal fees will be your own responsibility.
If you are unsuccessful in your action or you
recover less money than you would have
been entitled to from WorkplaceNL, you
are still not eligible for any compensation
benefits. The only exception may be if you
cannot proceed with your action because it
is determined that the person you are suing
is protected by the Act.

The right to choose

If you choose to claim
compensation

If a worker’s injury or death is caused or
contributed to by the negligent or deliberate acts
of a “third party,” Section 45 of the Workplace
Health, Safety & Compensation Act provides that

If you choose to claim compensation, you will
have your claim adjudicated in the usual way
and you will receive whatever benefits are
payable under the provisions of the Act.
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WorkplaceNL will, however, have the right
to sue the third party and the decision as to
whether WorkplaceNL will actually sue will
be made by WorkplaceNL and not by you.
This decision depends on a number of factors
that may not be known at the time you make
your choice, including the question of liability
and the prospect of receiving any money from
the parties responsible. WorkplaceNL may not,
therefore, be able to advise you when you make
your choice whether it will in fact sue. Nor will
the extent of the damages to be claimed in any
law suit likely be known at that time.

Reversing your choice to claim
compensation
If you choose to claim compensation,
you can change your mind and sue
a third party, but first you have to obtain
the consent of WorkplaceNL and repay
all costs WorkplaceNL has incurred.
This includes all the benefits you’ve
received from WorkplaceNL and the
applicable administration charge.

Where WorkplaceNL sues
Where WorkplaceNL decides to sue, the claim
that is made against the third party will include
not only the amounts that WorkplaceNL is
entitled to recover, but also all items or
damages that you would have recovered had
you taken action on your own. The law suit
taken by WorkplaceNL’s lawyer is the same as
that pursued by an independent lawyer. The
difference is that WorkplaceNL’s lawyer takes
his or her instructions from WorkplaceNL.
You will therefore have to give up control
over the lawsuit, including the ultimate decision
to settle or to go to court. You will be kept
informed of the progress of the action as
it proceeds.

